
Dissent on the Obergefell v. Hodges Decision

JUSTICE SCALIA, with whom JUSTICE
THOMAS joins, dissenting.

I join THE CHIEF JUSTICE’s opinion in full. I
write separately to call attention to this Court’s threat
to American democracy. . . .

Today’s decree says that my Ruler, and the Ruler
of 320 million Americans coast-to-coast, is a majority
of the nine lawyers on the Supreme Court. The opinion
in these cases is the furthest extension in fact— and
the furthest extension one can even imagine—of the
Court’s claimed power to create “liberties” that the
Constitution and its Amendments neglect to mention.

This practice of constitutional revision by an
unelected committee of nine, always accompanied (as
it is today) by extravagant praise of liberty, robs the
People of the most important liberty they asserted in
the Declaration of Independence and won in the
Revolution of 1776: the freedom to govern themselves.

Until the courts put a stop to it, public debate over
same-sex marriage displayed American democracy at
its best. . . . The electorates of 11 States, either directly
or through their representatives, chose to expand the
traditional definition of marriage. Many more decided
not to. . . .

The Constitution places some constraints on
self-rule—constraints adopted by the People them-
selves when they ratified the Constitution and its
Amendments. Forbidden are laws “impairing the
Obligation of Contracts,” denying “Full Faith and
Credit” to the “public Acts” of other States, prohibit-
ing the free exercise of religion, abridging the freedom
of speech, infringing the right to keep and bear arms,
authorizing unreasonable searches and seizures, and
so forth.

Aside from these limitations, those powers
“reserved to the States respectively, or to the people”

can be exercised as the States or the People desire.
. . .

It would be surprising to find a prescription
regarding marriage in the Federal Constitution since,
as the author of today’s opinion reminded us only
two years ago (in an opinion joined by the same
Justices who join him today) [Windsor]:

[R]egulation of domestic relations is an area that has
long been regarded as a virtually exclusive province
of the States.” “[T]he Federal Government, through
our history, has deferred to state-law policy deci-
sions with respect to domestic relations.”

. . . When the Fourteenth Amendment was ratified
in 1868, every State limited marriage to one man
and one woman, and no one doubted the constitu-
tionality of doing so. That resolves these cases.
When it comes to determining the meaning of a
vague constitutional provision—such as “due pro-
cess of law” or “equal protection of the laws”—it is
unquestionable that the People who ratified that
provision did not understand it to prohibit a practice
that remained both universal and uncontroversial in
the years after ratification.

 We have no basis for striking down a practice
that is not expressly prohibited by the Fourteenth
Amendment’s text, and that bears the endorsement
of a long tradition of open, widespread, and unchal-
lenged use dating back to the Amendment’s ratifi-
cation. . . .

[democracy]. This is a naked judicial claim to
legislative—indeed, super-legislative—power; a
claim fundamentally at odds with our system of
government. Except as limited by a constitutional
prohibition agreed to by the People, the States are
free to adopt whatever laws they like, even those
that offend the esteemed Justices’ “reasoned judg-
ment.” A system of government that makes the
People subordinate to a committee of nine unelected
lawyers does not deserve to be called a democracy.
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[an unrepresentative body], Judges are selected
precisely for their skill as lawyers; whether they
reflect the policy views of a particular constituency
is not (or should not be) relevant. Not surprisingly
then, the Federal Judiciary is hardly a cross-section
of America. Take, for example, this Court, which
consists of only nine men and women, all of them
successful lawyers who studied at Harvard or Yale
Law School. Four of the nine are natives of New
York City.

Eight of them grew up in east- and west-coast
States. Only one hails from the vast expanse in-
between. Not a single South-westerner or even, to tell
the truth, a genuine Westerner (California does not
count). Not a single evangelical Christian (a group
that comprises about one quarter of Americans), or
even a Protestant of any denomination. . . .

But what really astounds is the hubris reflected
in today’s judicial Putsch. . . .

The opinion is couched in a style that is as
pretentious as its content is egotistic. It is one thing
for separate concurring or dissenting opinions to
contain extravagances, even silly extravagances, of
thought and expression; it is something else for the
official opinion of the Court to do so.

Of course the opinion’s showy profundities are
often profoundly incoherent. “The nature of marriage
is that, through its enduring bond, two persons
together can find other freedoms, such as expression,
intimacy, and spirituality.”

(Really? Who ever thought that intimacy and
spirituality [whatever that means] were freedoms?
And if intimacy is, one would think Freedom of
Intimacy is abridged rather than expanded by mar-
riage. Ask the nearest hippie. Expression, sure
enough, is a freedom, but anyone in a long-lasting
marriage will attest that that happy state constricts,
rather than expands, what one can prudently say.) . .
.

And we are told that, “[i]n any particular case,”
either the Equal Protection or Due Process Clause
“may be thought to capture the essence of [a] right

in a more accurate and comprehensive way,” than the
other, “even as the two Clauses may converge in the
identification and definition of the right.” (What say?
What possible “essence” does substantive due pro-
cess “capture” in an “accurate and comprehensive
way”?

It stands for nothing whatever, except those
freedoms and entitlements that this Court really likes.
And the Equal Protection Clause, as employed today,
identifies nothing except a difference in treatment
that this Court really dislikes. Hardly a distillation of
essence. . . . The world does not expect logic and
precision in poetry or inspirational pop philosophy;
it demands them in the law. The stuff contained in
today’s opinion has to diminish this Court’s reputa-
tion for clear thinking and sober analysis. . . .
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The Supreme Court of the United States released
their opinion on Obergefell v. Hodges. The decision
came down to a 5-4 vote, with Chief Justice Roberts
dissenting, joined by Justice Scalia and Thomas.



Justice Alito also filed a dissenting opinion in which
Scalia and Thomas also joined.

Chief Justice Roberts’ dissent delivers his opinion
that the Supreme Court over –stepped their boundary
as a Court, and thus have stolen this issue from the
people of the United States. He dissents that the
Constitution gives the Supreme Court the power to
say what the law is, not what the law should be.  This
statement really seems to portray the entire center of
his dissent.

Further, he calls the decision of the court an
“extraordinary step” and “ an act of will, not legal
judgment.” He brings forth the realization that it can
be tempting and an onerous job for Justices to rule on
controversial issues, as they can easily confuse their
own personal preferences with the requirements of the
law.

He states that the Court is “not concerned with the
wisdom or policy of legislation and the majority
neglects that restrained conception of the judicial
role.” Basically, Chief Justice Roberts again forces his
theory of over-step, as the Court interpreted what the
law “should be.”

Further, he makes clear that his dissent is not about
his personal views on same-sex marriage, but rather
it is about our democratic republic and the theory that
this decision rests with the people of the United States
and not with the Supreme Court of the United States.
He also delves into a long list of precedential cases
and historical cases such as Loving vs. Virginia, which
gave interracial couples the right to marry.

He continues in his dissent to reference the major-
ity, who provided definitions for marriage, as well as
the historical and societal views of marriage and the
marital relationship.  His two cents regarding the union
of marriage seem to boil down to the idea that
marriage is fundamental and did not come about as
part of a political movement.

He further states that, “marriage arose in the nature
of things to meet a vital need: ensuring children are
conceived by a mother and father committed to raising
them in the stable conditions of a lifelong relation-

ship.” Further on this thought, he states and implies
that procreation is a societal need and that society
has recognized the act of procreation between a man
and a woman as marriage.

He again explains that the majority’s view and
decision is more of a social policy than of a matter
of constitutional law. He explains that the majority’s
argument “stripped of its shiny rhetorical gloss  is
that the Due Process clause gives same-sex couples
a fundamental right to marry because it will be good
for them and for society.”

To make his dissent even more forthright and
impactful, he read his dissent from the bench,
something that he has never done in all of his ten
year term as a Justice!

Justice Antonin Scalia, a fellow dissenter of the
Chief, characterized the decision as a “judicial
Putsch” and suggested that, before he signed on to
an opinion like the majorities, “I would hide my
head in a bag.”

Obergefell v. Hodges, No. 14-556, slip op. at 28
(Sup. Ct. June 26, 2015).
http://www.supremecourt.gov/opinions/14pdf/14-
556_3204.pdf
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